
May 11,2005 

Guy Hicks 
BellSouth Telecommunications 
333 Commerce Street 
Nashville, TN 37201-3300 

Re: In Re: BellSouth ’s Petition to Establish Generic Docket to Consider 
Amendments to Interconnection Agreements Resulting From Changes 
of Law 
Docket Number: 04-00381 

Dear Guy: 

On Monday, May 9, 2005, Director Tate reminded the parties to this docket that the TRA 
has 

ordered the parties to negotiate implementation of both the TRRO 
provisions concerning de-listed unbundled network elements and 
the availability of commingling and conversions provided in the 
TRO. 

CompSouth sent you proposed contract language on Apnl 27 regarding the three issues 
discussed by the Authority. BellSouth has still not suggested any changes to our language or 
proposed alternative language on those issues. Instead, as I wrote you earlier, BellSouth has sent 
us an unmarked, sixty-page document (Attachment 2) which apparently addresses all TRO and 
TRRO issues. BellSouth proposed that we sign the entire document and declined even to 
identify the language applicable to the three issues highlighted by the TRA, suggesting that we 
figure it out for ourselves. 

You have also taken issue with CompSouth’s “interpretation of the TRA’s directions” 
concerning these negotiations. Those directions are set forth in the transcript of the TRA’s 
conference of April 1 1, 2005, and were reiterated by Director Tate in the pre-hearing conference 
on May 2 and, again, in the Hearing Notice quoted above. Our “interpretation” of the TRA’s 
instructions is not in doubt. Rather, the issue is BellSouth’s failure to obey the orders of the 
TRA and the FCC’ to negotiate. It is my understanding that BellSouth takes the position that it 

See the TWO, paragraph 233, holdmg, !‘The mcumbent LEC . must negotiate in good faith regardlng any rates, 
terms, and conditions necessary to unplement our rule changes.” See also Illmois Bell v Hurley, 2005 WL 735968 
(N Dist.111, March 29, 2005) holdmg, “Thls requlrement [in the TRRO to negotiate] would presumably include the 
substanhally increased rate SBC now wishes to charge the CLECs seelung access to SBC’s switches ” A copy of 
ths district court opinion, which holds that the FCC’s rule on “new adds” is 

1 

self-effectuating, is attached. 
1 

LAW OFFICES 1048963 vl  

5/11/2005 
1600 DIVISION STREET - SUITE 700 - PO BOX 340025. NASHVILLE -TN -37203 
TELEPHONE 615 244 2582 www boultcurnrnings corn 

104724-012 
FACSIMILE 615 252 6380 



May 11,2005 
Page2 I 

is not required to negotiate anything less than the entire Attachment 2, regardless of what a state 
commissjon may order. That would be consistent with BellSouth's conduct thus far in 
Tennessee. 

We continue to await BellSouth's response to our suggested language on the issues of de- 
listed UNEs, commingling, and conversions. 

Very truly yours, 

BOULT, CUMMINGS, CONNERS & BERRY, PLC 

H Wldj c 
Enclosure 
cc: Doug Lackey 

Deborah T. Tate 
Ron Jones 
Sara Kyle 
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Motions, Pleadinm and Filings 

Only the Westlaw citation is currently available. 

United States Distnct Court, 
N D Illmois, Eastern Division 

ILLINOIS BELL TELEPHONE COMPANY, 
Plamtiff, 

Edward C HURLEY, Chaman,  Erin M O'Connell- 
Diaz, Lula M. Ford, Robert F 

Lieberman and Kevin K. Wnght, m Then Official 
Capacities as Commissioners Of 

the Ill&ois Commerce Commission and Not as 
Individuals, Defendants, 

and 
ACCESS ONE, INC , et a1 , Covad Commumcations 

Co , et al.; Data Net Systems, 
L L.C., et a1 , Globalcom, Inc , and McImetro Access 

Transmssion Services LLC, 
Defendantshtervenors. 

No. 05 C 1149. 

V. 

March 29,2005. 
Theodore A Livlnmton, Demetnos G MetroDoulos, 

Hans J Germann, John E Muench, Mayer, Brown, 
Rowe & Maw LLP, Chcago, IL, for Plamtiff 

Thomas R Stanton, John P Kellrher, Office of 
General Counsel, Illmois Commerce Comss ion ,  
Henry T Kelly, Shane D Fleener, Kelley, Drye & 
Warren, JoseDh E Donovan, O'Keefe, Ashenden, 
Lyons & Ward, Chicago, IL, Michael Walter Ward, 
Michael W. Ward, P C , Buffalo Grove, IL, Thomas 
H Rowland, Kevin D. Rhoda, Stephen James Moore, 
Rowland & Moore, Chicago, IL, for Defendants 

MEMORANDUM OPINIONAND ORDER 

GOTTSCHALL, J 

*1 Illmois Bell Telephone Company ("SBC") has 
brought suit challenging determinations made by the 
Illmois Commerce Commission ("ICC") that requxe 
SBC to provlde its competrtors, mcluding 
defendantshtervenors (the "Competmg Camers"), 
with access to certam portions of SBC's network. 
Presently before the court is SBC's motion for a 
prelirmnary injunction requesting relief fi-om an ICC 
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order pendmg ths court's consideration of the ments 
of SBC's coniplaint For the reasons set forth below, 
that motion is derued 

I BACKGROUND 
Until the 1990s, the market for local telephone 

service was widely viewed as a natural monopoly 
The federal Telecommumcations Act of 1996 (the 
"Act"), 47 U S C 6 151 et seq , sought to promote 
competition in that market by requmg established 
telephone service providers ("mcumbent local 
exchange carners" or "ILECs") to prowde new 
market entrants ("competmg local exchange camers" 
or "CLECs") with access to certain portions of the 
ILECs' networks ("network elements") at a fair price, 
a process known as "unbundlmg." The rationale for 
thts requlrement was that new entrants could not be 
expected to compete immediately with the 
infiastructure that ILECs had built up over years of 
operatmg as legally sanctioned monopolies See 
Bell Tel Co v McCartv. 362 F 3d 378. 382 (7th 
Cir2004). The Act tasks the Federal 
Communications Commission ("FCC") wth 
d e t e m n g  whch network elements should be 
unbundled, requmg the FCC to "consider, at a 
minimum, whether--(A) access to such network 
elements as are proprietary m nature is necessary; 
and (B) the failure to provide access to such network 
elements would mpalr the ability of the 
telecommumcauons camer seelung access to provide 
the services that it seeks to offer" 4- 
25 1 (d)(2) 

Pnor to the passage of the Act, several states, 
mcludmg Illinois, already had taken steps to promote 
local telephone competition SBC, an Illmois TLEC 
that previously had been regulated by the state usmg 
a traditional "rate of return" rFN11 framework, 
petitioned for an alternatrve form of regulation with 
fewer e m g s  restrictions to enable it to respond to 
the advent of new local competition In exchange for 
th~s alternative regulation, SBC agreed to open up 
portions of its network to its new competitors 

FNI This form of regulation, often used 
wth pubhc utilities to stop them fiom 
exploitmg monopoly power, capped the 
rates SBC could charge at an amount 
necessary to recoup costs and provide a 
"reasonable" rate of return on SBC's equity. 
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Section 13-801 of the Illmois Public Uthties Act 
(the "Illmois Act"), 220 ILCS 6 5/1-10], et seq,  sets 
forth the 'obligations of ILECs that have opted for 
alternative regulation status TFN21 On June 11,2002, 
the ICC issued an order further specifjmg SBC's 
obligations under Section 13-801 See generally Ill 
Bell Filing to Implement the Public Utils Act, Doc. 

Comm'n June 11, 2002) SBC brought suit in th~s 
court two months later, arguing among other things 
that the federal Act preempted the ICC order because 
the order imposed unbundling requlrements absent an 
FCC detemnation that demal of access would 
"impax" a CLEC's ability to compete 

NO. 01- 0614,2002 Ill. PUC LEXIS 564 (I11 CO-. 

- FN2. As a practical matter, Section 13-801 
applies only to SBC because it is the only 
Illmois ILEC that has opted for alternative 
regulation 

*2 At SBC's request, this court suspended bnefing 
on the preemption claims until the FCC issued its 
August 13, 2003 Tnenrual Review Order ("TRO'I). 
See 18 FCC Rcd 16978 (F C C rel. Aue. 21, 2003) 
The TRO set forth a new regulatory policy m 
response to court criticism of the FCC's earlier efforts 
to mplement unbundlmg requirements, see United 
States Telecom Ass% v FCC. 290 F 3d 415. 422 
JD C.Clr.2002) ("USTA I" ), and specifically 
mandated that state regulatory agencies remew and 
amend thelr decisions to conform to the new federal 
regulatory fkamework. The ICC accordmgly 
reopened proceedmgs examimng Section 13-80 1, and 
requested that t h s  court "remand" the case to the ICC 
wtde the commission completed its remew. The 
court granted the ICC's request on May 17, 2004 Ill 
Bell Tel Co v Wright, No. 02 C 6002, Doc No. 66 
(N.D.111 May 17, 2004). 

SBC is back in court because of additional recent 
changes to the federal regulatory framework. The 
parties* current dispute anses out of the ICC's 
requlrement that SBC provide its competitors w th  
unbundled access to mass market local clrcuit 
swtchmg and a platform of network elements 
commonly referred to as UNE-P FN3J T h s  
requu-ement was not directly at issue m the previous 
proceedmg because the FCC required ILECs to 
prowde mass market switchmg at that time 
However, the D.C Clrcuit 111 United States Telecom 
Ass'n v FCC. 359 F.3d 554 (D.C.Cir.20041 ("USTA 
IZ" ) subsequently rejected that requu-ement In 
response to USTA ZZ, the FCC issued a Tnenmal 
Review Remand Order ("TRO Remand Order") on 
February 4, 2005. See 2005 WL 289015 ( F C C  

Feb4. 2005). The TRO Remand Order states that 
ILECs no longer have an obligahon to provide 
CLECs wth  additional access to mass market local 
clrcuit switchmg, and provides a 12 month transition 
penod for existing CLEC customers for whom 
service is provided via UNE-P. TRO Remand Order 7 
199 The FCC found that removal of the unbundling 
requirement was justified because newer, more 
efficient switchmg technologies are now widely 
available and contmued dependence on the ILECs' 
mfrastructure negatively affects mcentives to mvest 
m new technologies Id 

Swtches are specialized computers 
that direct calls to then destinahons; that is, 
the devices that "make the connection'' when 
one places a call UNE-P (unbundled 
network element-platform) consists of 
switches, local loops (the "last mile'' of wlre 
that connects swtches to telephones) and 
transport facilities (equipment that dlrects 
calls between swtches) 

Shortly after the TRO Remand Order issued, SBC 
sent a senes of "Accessible Letters" to Illmois 
CLECs, rnfomng them that as of March 11, 2005 
(the effective date of the order), SBC would refuse 
new requests for unbundled mass market local 
switchmg After several CLECs questioned the 
validity of SBC's "wlateral Implementation" of the 
TRO Remand Order, SBC brought ths suit seelung a 
declaration that the FCC's order allows SBC to stop 
provldmg mass market switchmg as an unbundled 
network element The Competmg Camers oppose 
SBC's present request for a prelirmnary mjunction on 
the ments, while the ICC, through its comssioners ,  
argues that it should be allotted tune to fmsh 
considemg the effect of the TRO before this court 
takes any action. 

ZI ANAL.YSIS 
*3 Because the ICC has raised questions of standing 

and abstention, the court will address the ICC's 
arguments before proceedmg to the ments of SBC's 
request The ICC opposes SBC's motion because the 
ICC has not yet completed the revlew contemplated 
by ths court's May 17, 2004 remand order 
Specifically, the ICC argues that SBC is trying to 
circumvent that order by retummg to federal court, 
that SBC's claims are unnpe because the ICC has yet 
to take fmal action, and that SBC has failed to 
exhaust its admnistrative remedies The court 
disagrees Although SBC's complaint raises many of 
the same issues that were before h s  court in the 
previous action, SBC now seeks prelimnary relief 
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based solely on a federal order issued subsequent to 
the TRO that the ICC currently is considemg. The 
ICC maintam that it has "bifurcated" its proceedings 
to address the new federal unbundling rules SBC is 
relymg on, and that the ICC will deal with those 
questions as part of "Phase 11" of those proceedmgs 
m due course once Phase I has completed. But t h s  
new and separate "phase" of proceedmgs was not 
contemplated by the court's May 17, 2004 order, so 
the court does not see how SBC could be 
clrcurnventing the court's pnor dlrective by seelung 
new relief pursuant to new federal rules. rFN41 

The ICC also argues bnefly that the 
court should abstain from reachmg the 
merits of the prelimmary injunction 
arguments out of concerns for "comty and 
federalism." Whle the ICC correctly notes 
that the Supreme Court has sanctioned 
abstention in favor of pendmg state 
admimstrative proceedmgs on two 
occasions, "it has never been suggested that 
[comty] requlres deference to a state 
judicial proceedmg reviewmg legislative or 
executive action Such a broad abstention 
requlrement would make a mockery of the 
rule that only exceptional clrcumstances 
justify a federal court's refusal to decide a 
case m deference to the States'' New 
Orlecms Public Senwe. Inc v Council of 
New Orleans. 491 U.S. 350, 368. 109 S Ct. 
2506. 105 LEd.2d 298 (1989) The court 
does not believe that the parties' prelimmary 
injunction arguments present an exceptional 
clrcurnstance warrantmg abstention 

The court s i d a r l y  rejects the ICC's argument that 
SBC's claims are "umpe" because there is no final 
agency action to consider The parties do not dispute 
that SBC has been operating under the ICC's June 1 1 , 
2002 order and must continue to obey that order The 
very reason SBC has come to court is because it 
maintams that the recent TRO Remand Order 
preempts a porhon of the state regulations under 
which it currently must operate. In other words, SBC 
is seekmg review of an admintstrative decision that 
has been sufficiently "formalized" to have its effects 
felt "in a concrete way by the challengmg part[y] " 
Putel 18 Citv of Chicueo. 383 F.3d 569. 572 (7th 
Clr2004Z Fmally, the court fmds that, to the extent 
that SBC ,was requlred to exhaust its a b s t r a t i v e  
remedies with the ICC before seelung a prelrrmnary 
mjunction, it has done so SBC filed an emergency 
pehtion with the ICC requeshng action after the TRO 
Remand Order was issued, which the ICC demed two 

days before the TRO Remand Order was to take 
effect. Accordmgly, the court wlll consider the ments 
of the parties' prelimrnary rnjunction arguments 

A. Legal Standard. 

A party seelung a p r e l m a r y  injunction has "the 
burden of demonstrating that it has a reasonable 
llkelihood of success on the ments of its underlying 
claim, that it has no adequate remedy at law, and that 
it wll suffer lrreparable harm wthout the p r e l m a r y  
injunction " AM Gen Cum 1 3  Dainilerchrvsler 
Corn. 311 F3d 796. 803 (7th Cir2002) If the 
movmg party meets these requlrernents, the court 
then considers "any meparable harm the prelminary 
mjunction might impose upon [non-movants] and 
whether the prelimmary mjunction would harm or 
foster the public interest Id at 803-04 In weighmg 
the parties' respective harms, '*the court bears in mmd 
that the purpose of a p r e l u a r y  mjunction is to 
minunlze the hardshp to the parties pendmg the 
ultmate resolution of the lawsuit." Id at 804 (mternal 
citation omtted) 

B. Llkelihood of Success on the Ments 

"4 The 1996 Telecommutucations Act contams "an 
unusual-and unequal-blendmg of federal and state 
authonty.'' Ind Bell TeI Co v Ind Util Reaulutorv 
Comm'n. 359 F 3d 493.494 (7th Cir.20041. Although 
state utility commissions have a role m carrying out 
the Act, Tongress 'unquestionably' took 'regulation 
of local telecommumcabons competition away from 
the State' on all 'matters addressed by the 1996 Act'; 
it required that the participation of the state 
comss ions  m the new federal regime be guided by 
federal-agency regulations " Id (quotmg AT bT 
Corn. v Ioivu Utils B d .  525 U.S 366, 378 n 6. 119 
S Ct. 721. 142 L Ed 2d 835 (19991). SBC argues that 
the FCC's determmation of the network elements to 
be unbundled pursuant to Section 251(dM2) of the 
Act is one of the most sigmficant components of the 
federal regime, and that the ICC's order therefore 
must yeld to the FCC's recent fmdmg that 
"[ilncumbent LECs have no obligation to provide 
competibve LECs with unbundled access to mass 
market local switchng 'I TRO Remand Order 1 5 .  
The parties do not dispute that the TRO Remand 
Order and the ICC's June 11, 2002 order command 
different results with respect to the provision of mass 
market swtchmg and UNE-P, but the Competing 
Camers nevertheless argue that the ICC's order is not 
preempted and that, even if it is, the TRO Remand 
Order does not countenance the "mlateral" 
unplementation attempted in SBC's Accessible 
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Letters. 

1 Preemptive Effect of the TRO Remand Order 

The Competmg Camers fust argue that Illinois law 
does not impose any mandatory requrrements that 
conflict with federal law because SBC voluntarily 
agreed to the provisions of Section 13-801 of the 
Illmois Act (and the subsequent ICC order) as a quid 
pro quo when it opted for the benefits of alternative 
regulation status As both SBC and the Competmg 
Camers have observed, Section 13-801 does not 
apply to Verizon, another Illmois ILEC that has not 
sought alternative regulahon under Illinois law 
Accordmg to the Competing Camers, "SBC is free to 
end both its alternative regulahon status, and the 
obligations that go along with it, any time it chooses 
to do so " Competmg Camers' Opp Br at 13 

SBC contends that when it sought alternative 
regulation status it could not possibly have foreseen 
the ICC's June 11, 2002 order SBC focuses on the 
fact that it never explicitly signed away its future 
federal nghts, but ths argument ignores the 
Cornpetmg Carnerd main pomt, whch is that the 
state requlrements were not mandatory. SBC's better 
argument is that, now that SBC has opted for 
alternative regulation, it cannot act umlaterally to get 
out of that regulatory scheme, an argument the 
Competmg Carriers impliedly concede when they 
recommend that SBC "smply petition the ICC for an 
end to its alternative regulation status 'I Id 

Unfortunately, none of the parties has explained 
what petitiomng the ICC for an end to alternative 
regulation would entail SBC mruntains that it would 
be requlred to proceed under its current regulatory 
plan until the ICC approves a new one, but thls does 
not provide the court with any indication as to the 
llkelihood of approval, how long the process would 
take, or even what the approval process mght look 
llke The court imagmes that this process would take 
some bme and that the requlrements of Section 13- 
801 would remam mandatory dumg the transition, 
but it may well be the case, as the Competing 
Camers suggest, that renouncmg alternative 
regulation status is merely pro forma and can be done 
immediately In any event, the court is reluctant to 
make a defimtive assessment of the preemption 
question at t h s  pomt, based on the possibility that the 
ICC requlrements of which SBC complains were 
voluntanly assumed and can be voluntarily 
abrogated, an issue which the present record only 
superficially addresses. See Clinton v Jones. 520 
US. 681. 690, 117 SCt  1636. 137 LEd2d 945 

(1997) ("[Wle have often stressed the unportance of 
avoiding the premature adjudication of constitutional 
questions ") (citmg SDector Moror Seivice. Inc 1' 

A4cLaughhiz. 323 U.S 101. 105, 65 SCt  152, 89 
L Ed 101 (19441("[W]e have misted that federal 
courts do not decide questions of constitutionality on 
the basis of p r e l m a r y  guesses regardmg local 
law 'I)) 

*5 The Competing Camers also argue that a findmg 
of preemption is premature because the FCC did not 
state explicitly that state commissions are preempted 
from makmg unbundlmg detemunations In a powon 
of the TRO undisturbed by USTA IZ, the FCC noted 
that states are not "preempted fiom regulating m [the 
area of unbundled network elements] as a matter of 
law 'I TRO 1 192. Rather, the FCC invited parties to 
seek a declaratory rulmg to d e t e m e  if a state 
unbundling requu-ement is mconsistent with the 
federal regime Id .  at 7 195 SBC has not petitioned 
the FCC for a rulmg regardmg the Illinois UNE-P 
unbundlmg requuements. 

SBC argues that the FCC's mvitation to seek a 
declaratory ruling does not stnp this court of 
junsdiction to detemne the preemption question. 
T h s  is almost certainly the case, as the FCC's 
mvitation is pemssive rather than mandatory. Id 
However, the FCC's decision not to declare that state 
law unbundlmg requuements are preempted weakens 
SBC's preemption argument, albeit only slightly In 
the TRO, the FCC observed that "[ilf a decision 
pursuant to state law were to requrre the unbundlmg 
of a network element for whxh the C o m s s i o n  has 
either found no lmpament . or othemse declined 
to requlre unbundlmg on a national basis, we believe 
it unltkely that such decision would fad to c o a c t  
wth  and 'substanhally prevent' lmplementatlon of the 
federal regime." Id Th~s language suggests that there 
is a possibilify that a state unbundlmg requlrement 
would not be preempted, although a modest one, and 
the court does not believe that it would exist in the 
present case. Accord Ind Bell Tel Co , 362 F 3d at 
- 395 ("[Wle observe that only in very limited 
cucumstances, which we cannot now magme, will a 
state be able to craft [an unbundling] requlrement that 
will comply with the Act") The court fmds that, 
whle the preemption question is not as clear as SBC 
suggests, the likelihood of success on h s  issue 
favors SBC 

2 Implementation of the Order 

The Competmg Camers argue that even if the TRO 
Remand Order is applicable, the FCC shll requues 
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that the ,parties unplement the requlrernents via 
negotiation rather than umlateral action by an ILEC 
The TRO Remand Order provides that "the 
mcumbent LEC and competitive LEC must negotiate 
m good faith regardrng any rates, terms, and 
conditions necessary to lmplement our rule changes I' 
TRO Remand Order 7 233 Additionally, the TRO 
Remand Order provides a 12 month transition penod 
for the CLECs' existing customers that are provided 
with service via UNE-P, durmg which tlme ILECs 
and CLECs are to "modify then mterconnection 
agreements, mcluding completing any change of law 
process." Id at 7 227 Therefore, accordmg to the 
Competmg Camers, federal law does not support the 
9mmediatetf relief that SBC requests by way of an 
mj unction 

SBC responds that the requirement that the parties 
negotiate their interconnection agreements m 
Paragraph 227 of the TRO Remand Order is 
applicable only to the "embedded base" of existmg 
customers rather than new customers SBC has the 
better of h s  issue, because that paragraph sets forth 
a transition plan for moving existmg customers away 
from UNE-P, it does not appear to contemplate new 
customers SBC mamtains that it is "nonsensical" to 
thmk that the FCC would countenance addihonal new 
UNE-P arrangements while at the same tune 
provldmg a discrete time penod for CLECs to 
transition off their existmg customer base. According 
to SBC, the fact that the TRO Remand Order took 
effect on March 11, 2005 and IS "self-effectuating," 
TRO Remand Order 1 3, justifies its unilateral 
action 

"6 Although the court agrees that the TRO Remand 
Order does not require ILECs to engage in protracted 
negotiations simply to stop domg what the FCC has 
said they are no longer required to do, the court is 
troubled by SBC's view that it can alter the partes' 
arrangements urnlaterally and wthout meaningful 
notice. Uqllke Paragraph 227, Paragraph 233 of the 
TRO Remand Order does not address only existmg 
customers. Rather, it falls under the general heading 
of "Implementation of Unbundling Decisions" and 
mandates that the parties "negotiate m good faith 
regardmg any rates, terms, and conditions necessary 
to unplement" the rule changes Tlus requlrement 
presumably would include the substantially increased 
rate SBC now wishes to charge the CLECs seelung 
access to SBC's swtches. SBC has denied that its 
actions constitute bad faith because. 1) many of the 
Competing Camers participated m the "rulemalung" 
that resulted LU the TRO Remand Order; 2) it issued 
the "Accessible Letters" a month before it intended to 

stop provlsion of UNE-P, 3) it filed a petition with 
the ICC and "served nohce on a host of [common] 
camers"; and 4) it served notice on mterested 
competitors that it was bmging the present action 
and did not oppose their motions to intervene SBC 
Competing Camer Reply Mem. at 9 To the extent 
that Paragraph 233 of the TRO Remand Order 
requlres good faith negotiations, the court does not 
see how any these activities qualify. 

The March 23, 2005 ICC "Amendatory Order," 
submitted by SBC as supplemental authonty for the 
proposition that SBC is no longer requlred under the 
federal Act to provide UNE-P to new CLEC 
customers as of March 11, is not to the contrary. See 
Cbeyond Communications, LLP v, Ill Bell Tel Co , 
No. 05- 0154 (Ill. Comm Comm'n Mar. 23,2005) In 
fact, that decision specifically recognized that the 
TRO Remand Order contemplates implementation of 
the new federal framework through negotiation rather 
than ulateral  action Id at 6 ("[The Complamant 
CLECs] have presented a falr question of whether the 
use of the umlateral Accessible Letters . to modify 
the terms under whlch the parties presently transact 
business is authorized by the [TRO Remand Order]. 
Indeed, our prelmnary conclusion is that the [TRO 
Remand Order] does not p e m t  such self help ") 
Perhaps, as SBC suggests, it would be fuhle for the 
parties to sit down and negotiate as long as the 
preemption queshon has not been defimtively 
resolved, but m h s  court's mew that speculation does 
not excuse SBC from complyng with the negotiation 
process. Paragraph 233 of the TRO Remand Order 
mandates that "the parties to the negotiatmg process 
w11 not unreasonably dely implementation of the 
conclusions adopted m t h s  Order," strongly implymg 
that the FCC envlsioned negotiations as a predicate to 
mplementation of the TRO Remand Order's 
requlrernents. Indeed, at least one of the Compehng 
Camers already has pledged that it w111 negotiate and 
implement the law changes "expeditiously and 
smoothly." In short, the Paragraph 233 negotiahon 
provisions weaken SBC's clam that m e d i a t e  
mjunctive rehef is requlred to implement the TRO 
Remand Order 

C. Irreparable H d A d e q u a t e  Legal Remedy. 

*7 SBC urges that failure to enjoin the ICC's order 
will result 111 ureparable harm to the compehtwe 
marketplace and "frustrate the wl l  of Congress and 
the FCC." Additionally, SBC mamtams that it w l l  
contmue to lose customers to CLECs who compete 
with SBC by reselling access to SBC's technology to 
consumers on terms no longer sanctioned by the 
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FCC, citmg Merrill Lvnclt 11 Salvano. 999 F 2d 21 1, 
215 (7th Cir 1993) (upholdmg fmdmg that 
solicitation and loss of clients "is a harm for whch 
there is no adequate legal remedy") Although the 
court recognizes that there is some disagreement as to 
when loss of customers constitutes meparable harm, 
see, e g , Central & S Motor Frcmht Tariff Ass'n v 
United States. 757 F.2d 301, 309 (D C.Cir.1985) 
("revenues and customers lost to compehtion which 
can be regamed through cornpetition are not 
meparable"), the court agrees with SBC that it will 
suffer meparable harm because, even if its losses are 
quantifiahle, there is no entity against whch SBC 
could recover money damages Accord Iowa Utils 
Bd v FCC. 109 F.3d 418.426 (8th Cu 1996) ("threat 
of unrecoverable economic loss . does qualify as 
meparable harm"). The court therefore finds that 
SBC has demonstrated irreparable harm 

D Balance of Harms and Public Interest 

The Competing Camers echo SBC's argument that 
loss of customers and goodwll amounts to 
meparable mjury However, the Competmg Camers 
draw the distinction that, if the prelmnary mjunction 
is demed, public perception of SBC's competence 
will remam largely unchanged, while if the 
prellrmnary injunction is granted, the Competing 
Carriers wdl be forced to turn away potential new 
customers and will be unable to semce existmg 
customers msofar as they requne new or additional 
semces. As SBC's own Accessible Letters mdicate, 
SBC mtends to reject requests from the Competing 
Camers to add new telephone lmes to exlstmg 
accounts (apparently a common request for small 
busmesses served by UNE-P) or move local phone 
service to Competmg Camers' customers' new homes 
if they change addresses The court agrees that the 
Competmg Camers have a legitmate apprehension 
that, if SBC's requested mjunchon is granted, then 
ability to service new customers, as well as then 
ability to address the needs of existmg customers for 
normal and routine modifications of service, will be 
significantly impalred. Additionally, the Competmg 
Carriers argue that if SBC is pemtted to carry out its 
plan immediately to cut off then access to mass 
market local cucuit switchmg, then relationships 
with large busmesses could also be severely 
negatively impacted, because those busmesses' 
satellite offices often are served wa UNE-P Thus, 
the Competing Camers face serious reputahonal 
mjury which, in some cases, could be of fatal 
proportions 

The court agrees wth the Competing Camers that 

the loss of goodwill they face if SBC's requested 
mjunction is granted is llkely to be far more 
devastating than anythmg SBC faces if its requested 
injunction is denied. SBC may continue to lose 
customers and revenue to competition if it is required 
to provide UNE-P d m g  the pendency of tlus 
litigation, but if the prelmnary injunction issues, the 
Competing Carners run a very real nsk of being 
rendered mcompetent, and perceived as bemg so, 
since they will be unable to deliver some of the basic 
services they are in busmess to provide SBC 
counters that the Competing Camers m fact have 
acted mcompetently, or at least improndently, by 
failing to plan after USTA ZZ and subsequent FCC 
statements intimated that the end of the federal UNE- 
P requlrement was near But the federal regulatory 
hamework has not been a model of clanty. As SBC 
itself notes, CLECs have been able to obtam UNE-P 
under every pnor applicable FCC rule. On h s  
record, it is hardly clear that the Competmg Carriers' 
decision to wait for the ICC's determinahon of ILEC 
obligations in light of new federal law was 
unreasonable. The balance of harms strongly favors 
the Competmg Camers in h s  case. 

*8 Fmally, the court considers the effect of SBC's 
requested rehef on the public mterest. SBC argues 
that the public interest is best served by prowdmg 
relief that effectuates the "nahonal pohcy" of 
elirmnatmg mandated unbundled mass market 
switchmg Granted, there is a strong public mterest m 
providmg the Illinois consumer wlth the t e c h c a l  
movation and competition whch the FCC has 
predicted wl1 result from the elmination of 
mandated unbundled switchmg. But SBC's requested 
relief would allow it, without meamngful nohce and 
wthout meanmgful negotiation, to cut off the 
Competing Camers' access to what for them, at least 
m the short term, is an important resource. The 
movation and competition which the FCC hoped to 
promote, and the public interest served thereby, will 
not be promoted if SBC is pemtted to use the FCC 
order to cut off its competitors' legs ovemght rFN.51 

FN5 SBC does not dispute the Competmg 
Camers' contention that at least some of 
SBC's sister ILECs have chosen to contmue 
to prowde UNE-P beyond the March 11 
deadlme Moreover, a distnct court m 
Michigan recently granted a p r e l m a r y  
mjunction m favor of a CLEC preventmg 
SBC Michgan from refusmg to provide 
UNE-P. See Order Granting Preliminary 
Injunction, MCIMetro Access Transmission 
Sew. LLC v Mich Bell Tel C o ,  No. 05- 
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70885 (ED.Mich Mar 11, 2005). The 
parties in that case settled before the judge 
could issue hs formal wntten opinion, thus 
mootmg the prelimmary mjunction. 
However, the fact remam that despite the 
March 11 effective date of the TRO Remand 
Order, UNE-P wl l  still be provlded m some 
places by ILECs for some penod of time. 

END OF DOCUMENT 

Moreover, if the requested p r e h a r y  injunchon 
issues, there wl1 be an m e d i a t e  negative impact on 
mdividuals and small business owners currently 
domg business with the Competmg Carners CLEC 
customers who want to add additional telephone or 
fax hnes will be forced to change provlders or deal 
with two providers simultaneously, and customers 
who move will be forced to switch them local 
telephone service provider entirely Saddling the 
public with these transaction costs m order to p e m t  
SBC to take urnlateral and m e d i a t e  action, whch 
may not have been what the FCC contemplated, is 
contrary to the public interest. 

Thls court has no mtention of delaymg the resolution 
of this case As long as h s  case moves expeditiously 
toward a resolution on the ments, neither the balance 
of harms, nor the public mterest, favors SBC Rather, 
both the balance of harms and the public mterest 
favor the maintenance of the status quo, as long as 
the issues rased by SBC are resolved m an orderly 
fashion through negotiations, before the ICC, before 
the FCC, or by h s  court. 

III CONCLUSION 
Although the court concludes that likelhood of 
success on the preemption question favors SBC, the 
case for the allowance of unilateral and m e d i a t e  
cessation of SBC's provlsion of UNE-P to the 
Competmg Carners is far weaker The court further 
finds that whle denial of preliminary relief threatens 
some harm to SBC, the threat of meparable m j ~ r y  to 
the Competmg Camers if an injunction is granted is 
mcomparably greater Moreover, the court finds that 
as long as this case can move forward at an efficient 
pace, the public mterest favors maintenance of the 
status quo and argues agamt the entry of an 
mjunction SBC's motion for a preliminary injunction 
is demed. 
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